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In 2013, the Minnesota Legislature amended the Minnesota

Whistleblower Act to expand the law’s protections for employees. But
many courts seem unaware of the amendments’ existence or, when
aware, wary of departing from years of precedent. In November 2016,
a federal judge certified the question of the continuing validity of the
expose-an-illegality rule to the Minnesota Supreme Court. This article

discusses the impact of the 2013 amendments.
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he Minnesota Whistleblower

Act prohibits employers from

retaliating against employ-

ees under a variety of cir-

cumstances. The most well-
known provisions are those that protect
employees who report, or refuse to en-
gage in, illegal conduct.

In 2013, the Minnesota Legislature
amended the Minnesota Whistleblower
Act to expand the law’s protections for
employees. Perhaps the most significant
amendment was the provision defin-
ing good faith. Before 2013, the Legisla-
ture had not defined good faith. In the
absence of a statutory definition, courts
narrowly construed the term good faith
to mean “for the purpose of exposing an
illegality.”! By contrast, the amendments
provided a plain, motiveless definition of
good faith. Now, a report is in good faith
so long as it does not involve a statement
or disclosure that is knowingly false or in
reckless disregard of the truth.’

Immediately after enactment, com-
mentators from both the defense and
plaintiffs’ bar agreed that the amendments
abrogated years of precedent requiring a
report to be made with the purpose of ex-
posing an illegality.’ Indeed, the plain and
unambiguous language of the Act compels
this conclusion. Members of the plaintiffs’
bar noted that the law would even have
retroactive application to cases involving
pre-amendment conduct.*

That consensus has waned. Many
courts seem unaware of the amend-
ments’ existence or, when aware, wary of
departing from years of precedent. Em-
ployers have continued to argue that the
expose-an-illegality rule is still good law.
In a troubling development for employ-
ees, there is some indication courts are
buying the argument.’ Because no appel-
late court has issued a binding opinion
on the continued validity of the expose-
an-illegality rule, litigators continue to
squabble over this small phrase, which is
of tremendous significance to employers
and employees alike.

That squabbling may soon end. In
November 2016, a federal judge certified
the question of the continuing validity of
the expose-an-illegality rule to the Min-
nesota Supreme Court. The Minnesota
Supreme Court is expected to give a de-
finitive answer on this important issue of
state law, perhaps giving the expose-an-
illegality rule a final burial.

The broad purpose of the
Minnesota Whistleblower Act

One federal court has questioned how
the Legislature could have possibly abro-
gated a rule that required whistleblowers
to expose an illegality in order to receive
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protection.® The court reasoned that this
construction would subvert what the
court believed to be the purpose of the
Act: protecting individuals who expose
violations of law.” However, this reason-
ing rests on an unduly narrow concep-
tion of the legislative intent behind the
Whistleblower Act.

Atits heart,
the Minnesota
Whistleblower Act
protects organizational
dissent and

encourages the free

flow of information
to those capable of
effecting change.

At its heart, the Minnesota Whistle-
blower Act protects organizational dis-
sent and encourages the free flow of in-
formation to those capable of effecting
change. One can observe this overarch-
ing theme in the statute’s various provi-
sions.® The Act protects public employees
who, in good faith, communicate scien-
tific or technical findings to government
bodies or law enforcement officials. It
protects employees who refuse to engage
in conduct they believe to be unlawful. It
also protects employees in the classified
service of state government who, in good
faith, communicate information that re-
lates to state services. It even protects
those employees who make no commu-
nications at all, but are simply asked by a
public body or office to participate in an
investigation, hearing, or inquiry.

In practice, the expose-an-illegality
rule created a significant gap in the law’s
protections. Employees who reported ac-
tual, planned, or suspected violations of
law with the purpose of investigating, op-
posing or even stopping unlawful activity
of which the employer was already aware
were largely unprotected under courts’
definition of good faith.® This reading of
the statute turned the statute on its head,
permitting the most culpable employ-
ers—those complicit in, and perpetuat-
ing, unlawful activity—to terminate the
most courageous employees with impu-

nity. Such an application of the Whistle-
blower Act could potentially chill further
opposition within the corporate structure
and help facilitate continued unlawful
activity.!°

The amendments permit the Minne-
sota Whistleblower Act to achieve broad
public policy objectives that prior case
law stymied. Chief among these objec-
tives is to ensure society’s compliance with
laws. Contrary to the Minnesota Su-
preme Court’s pre-amendment reason-
ing, employees report unlawful activity
for reasons other than simply exposing
previously unknown illegal conduct. For
instance, an employee may make a re-
port to voice her conscientious opposition to
violations of which the employer is well
aware.!! An employee may hope to stop
flagrant conduct that is already exposed.
The employee may question the legality of
an ongoing, illicit business practice. The em-
ployee may identify the legal conclusion—
for instance, deceptive trade practice
violations—when the employer is aware
of the conduct itself but unaware that it
is unlawful. Regardless of the employee’s
motivations, a communication about un-
lawful activity may channel bad actors’
conduct toward legal compliance, be it
through shaming, moral appeals, or by
bringing the prospect of civil or criminal
liability to the forefront of the perpetra-
tors’ minds."

Moreover, reporting conduct directly
to the wrongdoer may be the most effi-
cient means of ensuring compliance with
laws: The wrongdoer is uniquely posi-
tioned to cease and cure unlawful con-
duct immediately without further trans-
action costs.” Protecting employees who
make reports directly to the wrongdoer
encourages employees to minimize costs
to the employer and society at large while
promoting the public interest in ensuring
compliance with laws.

In any event, whistleblower—the term
courts have used to justify circumscrib-
ing employee protections'*—appears
nowhere in the text itself. It is only a
part of the popular title. Statutory titles
“are of use only when they shed light
on some ambiguous word or phrase....
[T]hey cannot undo or limit that which
the text makes plain.”"® Here, the law
gives protection to any employee who
engages in the conduct described in the
statute. And the conduct subject to pro-
tection is described in plain and unam-
biguous terms. It encompasses employee
communications about, among other
things, violations of law, so long as those
communications are not knowingly or
recklessly false.!® Hence, resorting to the
popular name of the statute oversimpli-
fies the statute’s protective reach.!’
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Finally, the federal foundation of the
expose-an-illegality rule has crumbled.
The Minnesota Supreme Court devel-
oped the rule in heavy reliance upon
Federal Circuit decisions interpreting the
federal Whistleblower Protection Act of
1989.18 These decisions excluded protec-
tion to reports involving (1) disclosures
to the wrongdoer;" (2) disclosures made
as part of an employee’s normal job du-
ties;?® (3) and disclosures of information
already known.*!

Congress recognized that these deci-
sions were “contrary to congressional
intent” and “should have turned on
the factual question of whether person-
nel action at issue in the case occurred
‘because of’ the protected disclosure.”?
Therefore, one year before the Legis-
lature’s amendments to the Minnesota
Whistleblower Act, Congress enacted
the Whistleblower Protection Enhance-
ment Act (WPEA).? The WPEA, which
amended the federal Whistleblower Pro-
tection Act of 1989 (WPA),** abrogated
Federal Circuit decisions that had crafted
their own expose-an-illegality rule.

Under the WPEA, a disclosure is no
longer excluded from protection (1) be-
cause the disclosure was made to a super-
visor or person participating in prohib-
ited conduct; (2) because the disclosure
revealed information that had been pre-
viously disclosed; (3) because of the em-
ployee’s motives for making the disclo-
sure; or (4) because the disclosure is part
of the normal duties of an employee.?
Because the Minnesota Supreme Court
repeatedly relied on Federal Circuit deci-
sions in crafting Minnesota’s expose-an-
illegality rule,”® the WPEA weakens the
foundation of state court precedent in
ways a federal amendment might other-
wise not.

In sum, parsing an employee’s sub-
jective motivations for making a report
detracts from a significant public policy

3 Bench&Bar of Minnesota A January 2017

In sum, parsing an employee’s

subjective motivations for making

a report detracts from a significant

public policy objective of the Act.

objective of the Act. In providing a mo-
tiveless definition of good faith, the Leg-
islature has instructed courts to shift
the focus from the reporting employee’s
subjective motivations back to the cen-
tral inquiry: whether the employer has
retaliated against an employee for com-
municating about actual, suspected, or
planned violations of law.?”

Arguments for the expose-an-
illegality rule do not hold water

Employers have put forth several ar-
guments for the continuing validity of
the expose-an-illegality rule. None are
persuasive.

M “Statutes purporting to abrogate the
common law must do so expressly or by
necessary implication.”

In at least one post-amendment case,
the employer characterized the judicial
definition of good faith as a “common law
definition.” Accordingly, the employer
argued that the Legislature was required
to indicate its intent to abrogate the prior
definition expressly or by necessary impli-
cation.”® Because the Legislature did not,
the employer argued, the expose-an-ille-
gality rule survived amendment.

This argument should not carry the
day for two reasons. First, the expan-
sive, motiveless statutory definition does
appear to abrogate the prior, judicial in-
terpretation of good faith by necessary
implication. But second, the Minnesota
Whistleblower Act amendments do not
involve the abrogation of common law.
Rather, they concern the abrogation of
prior misinterpretation of a statutory
term. These are different things.

Common law refers to the body of
principles and rules deriving their authori-
ty from usages and customs of immemorial
antiquity, or from the judgments and de-
crees of the courts enforcing those usages
and customs.? Judicial definitions that are

solely the result of statutory construction
do not fall strictly within the common law.

This distinction between common law
and an interpretation of statutory law is
important. In cases where courts have
required a statute to abrogate a common
law rule expressly or by necessary impli-
cation, the statute implicated a common
law rule existing before, and independent
of, any pertinent statute.*® By contrast,
legislation that implicates solely a judi-
cial interpretation of statutory law need
not show express or necessarily implied
abrogation.’!

The judicial definition of good faith
under the Act has no relation to a com-
mon law definition or rule. Indeed, there
was no common law rule at all governing
good-faith reporting, because the com-
mon law did not recognize protections
for employees who reported unlawful
activity.’> The definition of good faith in
this context was solely the creature of the
Minnesota Whistleblower Act, as inter-
preted by the Minnesota Supreme Court.
Hence, courts need not consider whether
the 2013 amendments abrogated the pri-
or interpretation of good faith expressly or
by necessary implication.

M “The amendment merely clarified
rather than changed the meaning of
‘good faith.””

Another argument employers have
made is that the whistleblower amend-
ments did not abrogate the expose-an-
illegality rule, because the amendments
were merely intended to clarify the statue,
not abrogate prior case law.*> But this is
a false dichotomy. Contrary to what em-
ployers have argued, a clarifying amend-
ment can clarify the Legislature’s original
intent and abrogate prior case law incon-
sistent with that intent.** For instance,
in Nardini v. Nardini, the Minnesota Su-
preme Court found that the Legislature’s
enactment of a clarifying statute did not
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reflect a substantive change in legisla-
tive policy but rather the Legislature’s
disagreement with, and correction of, a
judicial interpretation.”® In this sense, a
clarifying amendment results in a change
not in what the statute means, but rather
in how it is to be interpreted.*

In most pending and future cases,
there will be no need to determine
whether the amendments are clarifying,
and hence retroactive, or substantive,
and hence prospective. Today, the over-
whelming majority of pending and future
cases will involve conduct occurring after
the 2013 amendments. The distinction
between clarifying statutes and substan-
tive amendments is important only when
retroactive or prospective application of
the amendments could be dispositive.
Either (1) the amendment clarified the
Legislature’s original intent regarding the
definition of good faith, thereby abrogat-
ing prior case law inconsistent with that
express definition, or (2) the amendment
was a substantive change to the statute,
thereby abrogating the prior definition of
good faith. In either event, the plain lan-
guage of the amended statute does not
support the continued application of the
expose-an-illegality rule.

H “The expose-an-illegality rule survives
as a component of the term ‘report.”

Employers have also argued that the
expose-an-illegality rule is not dependent
on the definition of good faith. Employ-
ers resort to several lower court and 8th
Circuit cases that purportedly held that a
report must be made “to expose an ille-
gality” to be a report. Therefore, employ-
ers reason, the expose-an-illegality rule
survived the amendments.

This is an inaccurate statement of law,
the likely result of unfortunate, short-
hand conflation of report and good faith.
The two terms are and remain two sepa-
rate components of whistleblowing ac-
tivity. Even before the amendments, the
Minnesota Court of Appeals had adopt-
ed the common meaning of the statutory
term and concluded that to report meant
(1) “to make or present an often official,
formal, or regular account of” or (2) “to
relate or tell about; present.””” Courts
were to consider the expose-an-illegality
rule as a separate inquiry when deter-
mining whether the report was in good
faith.’® In Obst v. Microtron, Inc.,” and
again in Kidwell v. Sybaritic, Inc.,*® the
Minnesota Supreme Court—the final
arbiter of Minnesota law—clarified that
the expose-an-illegality rule was rooted
in the term good faith.

Obst and Kidwell aside, this employer
argument fails for three more reasons.
First, employers’ understanding of report
under the Act is contrary to the 2013
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amendments. In addition to providing
an explicit definition of good faith, the
Legislature also added a plain and unam-
biguous definition of report. The statute’s
plain language cannot be squared with
prior inconsistent (and incorrect) case
law suggesting that a report is not a re-
port under the statute unless it meets the
expose-an-illegality requirement.

The amendments
permit the Minnesota
Whistleblower Act to
achieve broad public
policy objectives that

prior case law would not

allow. Chief among these

objectives is to ensure
society’s compliance
with laws.

As with the term good faith, the plain
and unambiguous definition of report is
motiveless. It does not depend on em-
ployee’s subjective motivations in mak-
ing a communication. Under the amend-
ed statute, report now simply means a
written, verbal, or electronic communi-
cation about a violation of law or regu-
lation.*! Hence, even if the cases upon
which employers rely accurately stated
the pre-amendment understanding of
report (they do not), the decisions are
no longer good law in light of the Legis-
lature’s decision to exclude references to
an employee’s subjective motivations in
defining report.

Second, section 181.931 subdivision
1 of the Minnesota Whistleblower Act
states that “the terms defined in this sec-
tion [including good faith and report] have
the meanings given them.” Both good
faith and report now have clear and un-
ambiguous meanings that do not permit
courts to continue imposing their own
definitions under the pretext of pursuing
the spirit of the law.*

Third, this employer argument relies
on a superfluous reading of the statute.
Courts must read statutes “as a whole
so as to harmonize and give effect to all
its parts, and where possible, no word,
phrase, or sentence will be held superflu-
ous, void, or insignificant.”* According

to employers, a report is not a report un-
less it is made with the purpose of expos-
ing an illegality. But a report must also
be made in good faith, which (according
to employers) means it must be made for
the purpose of exposing an illegality. This
proposed construction, in addition to be-
ing inconsistent with Obst and Kidwell,
would render the prior definition of good
faith superfluous and insignificant.

H “Post-amendment cases have applied
the expose-an-illegality rule.”

Employers may point to post-amend-
ment decisions to suggest that the ex-
pose-an-illegality rule survived. Howev-
er, nearly all of those decisions involved
underlying conduct predating the 2013
amendments. Those decisions that have
applied the expose-an-illegality rule to
conduct postdating the 2013 amend-
ments are neither binding nor persuasive.

Generally, statutory amendments are
presumably intended to be prospective—
not retroactive—in their application.*
To be sure, there is a strong argument that
the whistleblower amendments merely
clarified legislative intent and therefore
have retroactive application.® However,
in virtually all post-amendment cases
involving pre-amendment conduct, the
courts apparently assumed the amend-
ments did not apply to the conduct at
issue;* did not address the argument
for retroactive application;* or, in one
case, summarily rejected the argument
without explaining the decision.® These
cases are neither binding nor persuasive
evidence that the expose-an-illegality
rule survived the whistleblower amend-
ments, particularly for cases involving
post-amendment conduct.

Employers may note the existence of
two cases that applied the pre-amend-
ment case law to an employer’s post-
amendment conduct: Jung v. City of Min-
neapolis¥ and Watt v. City of Crystal.®
However, employer reliance on these cas-
es would again be misguided: In neither
case did the court address the impact of
the 2013 amendments on prior case law.
The courts did not even acknowledge the
amendments’ existence, much less ana-
lyze their significance. Hence, they should
lack persuasive value in future cases.

Of those few trial courts that have
squarely addressed the abrogation argu-
ment, there is now a difference of opin-
ion. In September 2015, one federal
court held that the expose-an-illegality
rule survived the amendments based on
public policy grounds and the definition
of report under the statute.’! However, in
a Hennepin County district court case,
Judge Kathleen Sheehy concluded that
the amendments did in fact abrogate the
expose-an-illegality rule.”
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In sum, none of the post-amendment
cases applying the expose-an-illegality
rule provide persuasive guidance to
courts and practitioners. A federal court
recently agreed. After reviewing these
cases, federal District Court Judge Su-
san Richard Nelson concluded she was
“unconvinced that the effect of the 2013
amendments was fully argued and con-
sidered.”3

On November 28, 2016, the Min-
nesota Court of Appeals issued an un-
published decision in Childs v. Fairview
Health Services addressing the effect of
certain definitional amendments on prior
cases.”* The Minnesota Court of Appeals
found that the addition of a statutory
definition of good faith did not abrogate
prior case law of what constitutes a stat-

utorily protected report.”® As a result,
Childs applied the expose-an-illegality
rule to post-amendment conduct.’

The reasoning in Childs is unsound.
To start, the court answered whether
the statutory definition of good faith ab-
rogated the judicial interpretation of the
term report. In fact, courts must deter-
mine whether the statutory definition of
good faith abrogated the judicial definition
of good faith. This apparent confusion pre-
sumably stemmed from the previously dis-
cussed conflation of good faith and report.

More importantly, the Childs court
reasoned that the amendments were
merely clarifying and therefore did not
abrogate prior cases.’’ As explained
above, this reasoning is problematic: It
rests on the false dichotomy that a clari-

fying statute cannot abrogate prior case
law. Finding solely that amendments are
clarifying does nothing to determine the
new, clarified meaning of a statute or the
validity of prior case law. If anything,
previous cases show such findings are in-
dicative of prior cases’ abrogation. Due to
Childs’s unpersuasive reasoning and non-
precedential status, courts should decline
to follow it.

Conclusion

The 2013 amendments to the Minne-
sota Whistleblower Act gave expansive
definitions to terms that courts had nar-
rowly construed. In providing a motive-
less conception of good faith, the statute
abrogates the expose-an-illegality rule.
Nevertheless, employers have argued the
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expose-an-illegality rule survived amend-
ment. And there is some indication they
are succeeding. Many employee advo-
cates seemed to have assumed that the
import of the amendments is so obvious
as to require little explanation. After all,
the plain meaning of the statute must
govern. However, employee advocates
have made less headway than anticipat-
ed after the amendments. This suggests
more pointed arguments for abrogation
must be made. Employee advocates must
forcefully argue that the amendments
abrogated the expose-an-illegality rule,
using canons of statutory construction,
public policy arguments, and case law
analysis. Given the weight of authority
on the side of employee advocates, it is
an argument they should win handily. A
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