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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
HEIDI PICHT,
Plaintiff, Civil Action No. 11-cv-958-MJD-LIB
V. AMENDED
CLASS ACTION COMPLAINT
JAMES HARDIE BUILDING AND
PRODUCTS, INC.,, JURY DEMAND
Defendant.

Plaintiff Heidi Picht (“Plaintiff”), on behalf of herself and all others similarly
situated, by and through her undersigned counsel, pursuant to Fed. R. Civ. P. 15(a)(1)(B),
files this First Amended Complaint as to the above-captioned matter, and in support
thereof states and avers as follows based upon her own knowledge as to herself, based
upon information and belief, and investigation by her counsel as to other facts:

NATURE OF ACTION
A. Background

1. James Hardie Building Products, Inc. (“James Hardie”) manufactured,
advertised, sold, and distributed fiber cement exterior siding (“Siding”) throughout the
United States for installation on homes, commercial buildings, and other structures. The
Siding was installed on Plaintiff’s home and remains there as of filing this Amended

Complaint.
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2. James Hardie markets and warrants its Siding as durable, and as offering
long-lasting protection for a specified life of 50 years without the need for maintenance. '
The industry and consumers appropriately rely on the transferable warranty and
marketing nomenclature to mean a product with a 50-year warranty is expected to have a
usable lifetime of at least 50 years.

3. James Hardie’s sales brochures and marketing literature regarding the
Siding, which were widely distributed to building professionals who designed, specified,
and installed Siding and were generally available to Plaintiff and members of the
proposed class at the time of sale, state, among other things:

e “At James Hardie, we know weather and we know how to stand

up to it. We should. We’ve been doing it for nearly a hundred

years.”

e “James Hardie siding is unmatched for its weather resistance,
toughness and natural beauty.”

e “It’s hard to say what’s more beautiful. The way our siding
looks. Or the way it stands up to the elements. James Hardie
siding is tough. Remarkably so. And to prove it, most of our
products come with a 50-year transferable warranty. Rain. Hail.
Impact. Wind. Fire. Fluctuations in humidity. Even hurricanes.
None of it stands a chance against James Hardie.”

o “[Y]ou’ll appreciate the fact that every James Hardie siding
product we make is designed and engineered to defend your
home against the worst things you can imagine.”

4. James Hardie continues to make similar statements in regulatory filings.

James Hardie’s Siding has not lived up to James Hardie’s representations and, given the

! James Hardie recently shortened the life and warranty of its Siding to 30 years.
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early and severe deterioration that requires unexpected maintenance and premature repair
and replacement, has not proven to be of value when compared to other siding products.

5. James Hardie’s representations are not puffery, but specific and material
representations regarding the qualities of its Siding such as, “It resists flame, rotting,
cracking ... .” and “it resists shrinking and swelling.”

6. Although James Hardie widely advertises that its Siding carries a 50-year
transferrable warranty, the company does not make the fact known that the anticipated
life of the Siding is far less than 50 years and that some Siding components are not
warranted at all or for a period of time substantially less than 50 years.

7. James Hardie represented in documents generally available to the public
that its Siding would last for 50 years without problems, or the company would remedy
the situation. James Hardie made this representation before purchase and at the time of
purchase via sales brochures and marketing materials (including but not limited to store
displays, sales seminars, and training materials).

8. The Siding manufactured and sold by James Hardie is defectively designed
and manufactured such that it prematurely fails, causing damage to the underlying
structures and other property of Plaintiff by allowing water to penetrate into the structure.

9. Defendant also failed to use an appropriate primer for the Siding at the time
of manufacture, which exacerbates or accelerates the cracking, flaking, delamination, and
discoloration problems.

10.  The defects present in James Hardie’s Siding are so severe that Plaintiff and

class members must repair or replace their siding sooner than reasonably expected by
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ordinary consumers who purchase siding generally and by consumers who purchased
James Hardie’s siding product specifically.

11.  James Hardie knew or reasonably should have known the Siding is
defective as designed and manufactured such that the product fails prematurely due to
moisture invasion, drying, cracking, delamination, or other defects. The company goes to
great lengths to direct installers to keep the product away from moisture and to divert
water away from the installed Siding. However, the methods recommended by James
Hardie to protect the product from water, such as hand-sealing cuts, fail to prevent water
penetration or to prevent shrinkage and delamination.

12.  Consumers who purchase an exterior home Siding product, especially one
that is advertised to last for at least 50 years, reasonably expect the Siding to stand up to
rain, snow, and other sources of moisture.

13.  The outward manifestation of the Siding deterioration and deformation is
cracking, warping, discoloration, flaking, and product shrinkage that often results in the
Siding being pulled from its fasteners. At the extreme, the Siding breaks and falls off the
structure.

14.  In short, the Siding does not perform in accordance with the reasonable
expectations of consumers that such products be durable and suitable for use as building
products.

15.  James Hardie sells Siding to consumers throughout North America and
publishes a map that defines the various regions that are appropriate for specific Siding

products manufactured, marketed, and distributed by Defendant.



CASE 0:11-cv-00958-MJD -LIB Document 16 Filed 05/16/11 Page 5 of 32

16.  In colder climates, as the Siding goes through repeated freeze-thaw cycles,
it experiences increased expansion and contraction as a result of excess moisture in the
product. As the moisture subsides, the Siding begins to shrink, causing gaps, causing the
Siding to pull from fasteners, and causing flaking, discoloration, and delamination.
Exemplar photos of the problems are contained in Exhibit A to this Amended Complaint.

B. James Hardie’s Ongoing Refusal to Notify Its Customers of the Defects
Associated With Its Siding

17.  When a customer files a warranty claim with James Hardie, the company
does not honor its 50-year transferrable warranty. Instead, the company unilaterally
imposes a limited warranty that is anything but a full 50-year warranty. In fact, the
putative limited warranty upon which the company relies does not apply to some portions
of the Siding and is severely limited in the remedy provided to consumers.

18. James Hardie intentionally conceals the terms of its putative limited
warranty by widely marketing a “50-year transferrable warranty” rather than a “limited
warranty.” Consumers have no indication that the company will impose a severely
limited warranty with onerous terms that substantially reduce the value of the bargained-
for full warranty.

19. Upon information and belief, James Hardie has received hundreds of
warranty claims alleging a manufacturing or design defect in the Siding and some of the
warranty claims have been improperly rejected and other of the warranty claims have
been settled in a manner not strictly consistent with the already-onerous putative warranty

terms.
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20.

Many members of the putative class have shared their experiences

regarding James Hardie’s Siding on Internet message boards. A sample of the comments

is below:

21.

“Hardiplank has a serious problem with paint peeling off in areas where
snow piles up against it. Don’t know what the reason is, or what the
mechanism for the problem is, just that a local Hardie rep admitted that
paint peeling problems are an issue in Alpine climates. It is a real problem
with dozens of houses in central Idaho in snow country. I’ve seen it.”

“HardiPlank should not be selling their product in northern climates if it
can’t withstand snow and rain conditions. The sad part of this is that we did
not choose Hardiplank without researching and comparing it to other
products. It was very much a well-thought out and planned decision. I guess
you really find out what ‘warranty’ means when you have problems.”

“To say the company has been unresponsive is quite an understatement.
After almost two months and no response to submitting our claim, a
telephone call to them revealed they could not find our claim. All
information was then emailed. Another follow-up call to them revealed
they were not going to do anything and cited ‘improper installation’ which
is definitely not the case.”

A popular electronic encyclopedia of building inspection contains an entire

section dedicated to James Hardie fiber-cement siding failures.

22.

Despite receiving a litany of complaints from consumers such as Plaintiff,

James Hardie has refused to convey effective notice to consumers about the defects, and

refuses to fully repair damage caused by the premature failure of its product.

23.

James Hardie knew that its product was going to be used in cold weather

conditions in Northern climate states, including Minnesota. James Hardie published a

best practices installation guide for siding, trim, and interior products that was directed to
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northern states, including Minnesota. It published similar best practices for other parts of
the country.

24.  James Hardie’s response to customers’ warranty submissions and other
requests for assistance and compensation is inadequate under these circumstances in that
it limits Plaintiff’s recovery to replacement costs of individual boards of Siding piece by
piece and excludes costs of labor to replace the Siding.

C. James Hardie’s Acts and Omissions Have Damaged Plaintiff and the Class

25.  As a result of the defects and failures alleged herein, Plaintiff has suffered
actual damages. The Siding on her structure has and will continue to fail prematurely
compared to the time expected by ordinary consumers, the time marketed by James
Hardie, and the time warranted by James Hardie, resulting in and requiring it to expend
thousands of dollars to repair the damage associated with the incorporation of the Siding
into her structures and to prevent such damage from continuing.

26.  Upon information and belief, James Hardie has engaged in a uniform
practice of denying warranty claims through a system of obfuscating form letters that
misrepresent the defective nature of James Hardie Siding.

27.  Atall relevant times, James Hardie had a duty at sale and a continuing duty
to disclose that the Siding was defective, prone to foreseeable and uniform problems,
such as the problems described herein, and otherwise was inherently flawed in its design

such that the Siding was not suitable for use as an exterior building material.
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28. Because the defects in the Siding are latent and not detectable until
manifestation, Plaintiff was not reasonably able to discover her Siding was defective until
after installation, despite the exercise of due diligence.

29.  The Siding manufactured and sold by James Hardie is defectively designed
and manufactured such that it fails prematurely, causing damage to the property of
Plaintiff, and will force her to repair or replace her siding sooner than reasonably
expected, marketed, and warranted.

30.  Plaintiff seeks to recover the costs of repairing the damage to her property
and replacing her Siding with a product manufactured by others plus remediation of
damage to other property, or, alternatively, injunctive relief requiring James Hardie to
replace the defective Siding with a product manufactured by others.

PARTIES
A. Plaintiff, Who Is a Typical Representative of the Putative Class

31. At all relevant times, Plaintiff Heidi Picht was a resident and citizen of the
County of Stevens, State of Minnesota.

32.  The Siding that is the subject of this lawsuit is installed on a structure
Plaintiff owns located in Donnelly, Minnesota.

33.  Plantiff selected Defendant’s fiber-cement siding for her home after
consulting with her building contractor, who recommended the product and mentioned
that it had a 50-year warranty.

34.  Plaintiff also viewed a brochure that, upon information and belief, was

produced by Defendant and described the Siding and its 50-year warranty.
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35.  Plaintiff additionally viewed a display of the Siding at a local lumberyard.

36. Plaintiff purchased the Siding primarily because of Defendant’s
representations that the product was more durable than other products on the market,
because of its aesthetic qualities, because it was low-maintenance, and because of the 50-
year warranty.

37.  The Siding used on Plaintiff’s home was purchased from one or more
intermediaries and was installed on Plaintiff’s home by a building contractor in
approximately late summer 2006.

38.  Plaintiff understood that the Siding was sold with a 50-year warranty based
upon Defendant’s marketing materials available at the lumberyard and the information
from her building contractor. Plaintiff did not directly receive any other warranty,
limited or otherwise, at the time of purchase or installation.

39.  The house on which the Siding was installed was not completed until later
that fall, at which time it was turned over to Plaintiff’s ownership and control.

40. In spring 2007, Plaintiff began to notice problems with the Siding. The
stain or surface of the Siding appeared to be flaking off. The flaking not only left white
spots on the Siding, it also exposed the underlying Siding material, which began to
deteriorate. Over time, the Siding began to shrink, causing gaps and some pieces to pull
from fasteners. Warping and delamination occurred as well, which resulted in water
penetration into the home itself. The Siding also became severely discolored in places.

41.  The following photos, attached to this Amended Complaint as Exhibit A,

are examples of problems Plaintiff has experienced with her Siding since it was installed:
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42.  Other homes in Plaintiff’s surrounding neighborhoods are also outfitted
with James Hardie Siding but were built by different contractors. The Siding on those
homes exhibit the same problems that Plaintiff is experiencing with her Siding.

43.  To investigate the problem and get it fixed, Plaintiff contacted her general
contractor, who contacted the lumberyard, which contacted an authorized agent for James
Hardie named Building Products Inc. (“BPI”).

44,  In spring 2007, a BPI representative named Jamie Duke visited Plaintiff’s
home to view her Siding.

45.  BPIl is James Hardie’s authorized agent.

46.  BPI’s Duke visited Plaintiff’s home a second time with an associate named
John Cooper who Plaintiff understood to be an employee or agent of James Hardie.
Cooper provided Plaintiff, for the first time, with a printed copy of the putative James
Hardie “50-Year Express Limited Transferable Product Warranty.”

47.  In late summer or early fall 2007, BPI sent a “touch-up artist” to treat the
problem areas of the Siding. As of that time, nobody had told Plaintiff that the problem
was anything other than cosmetic. Re-staining areas that had become discolored did not
work. Plaintiff was not satisfied with this approach and BPI stated that additional
treatments were required.

48.  Duke told Plaintiff that due to cold weather, she would have to wait until

spring 2008 before a further solution to the Siding problems could be addressed.

12
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49.  In spring 2008, Plaintiff learned that BPI had not initiated a warranty claim
for her. She submitted a warranty claim form to BPI as she was instructed to do.

50.  In the spring of 2008, at BPI’s recommendation, Plaintiff’s contractor was
told that some of the boards may need to be replaced and Plaintiff ordered and installed
approximately 20 replacement boards. BPI directed Plaintiff to find installation
instructions on James Hardie’s web site—instructions which called for areas around
flashings and roof lines to be cut back.

51.  Plaintiff followed the recommendation of BPI, James Hardie’s agent for
purposes of the warranty claim, but her Siding continued to discolor, peel, and
delaminate. BPI denied further responsibility for the problems and eventually stopped
communicating with Plaintiff.

52.  Concerned with a lack of communication, in summer 2008, Plaintiff
submitted a complaint to the Minnesota Attorney General’s Office (“AGO”) regarding
James Hardie.

53. The AGO in October 2008 wrote to James Hardie regarding Plaintiff’s
dissatisfaction with her Siding and handling of her warranty claim. The AGO sent a
second letter after James Hardie failed to answer the first.

54. In response, an attorney for James Hardie denied responsibility for the
Siding defect, contending that others had handled the Siding in a way that voided

Plaintiff’s warranty. Plaintiff had no further contact with James Hardie.

13
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55.  Plaintiff has learned that a priming issue within James Hardie caused the
problems in her Siding, and that James Hardie had since changed the design of the
product.

56.  Plaintiff relied upon the representation of James Hardie, through BPI, that it
would correct or repair the problems with her Siding.

57.  Having followed all of the new installation instructions and having replaced
boards as recommended, Plaintiff, approximately two years later, observed the same
problems as before begin to appear on the replacement board and on other original
boards.

58.  Plaintiff brings this class action on behalf of herself and all others similarly
situated, for all claims alleged herein, pursuant to Minnesota Rule of Civil Procedure 23
as follows:

All persons and entities that have owned or own a structure located within

the United States that contains Siding. The proposed class includes, without

limitation, all such persons or entities who contacted James Hardie or its

representatives about their James Hardie Siding and were denied or
partially denied warranty coverage for failure of the James Hardie Siding

based on a claim that stained products were not covered by the warranty or

that other alleged warranty limitations applied.

In the alternative, Plaintiff proposes an alternative class:

All persons and entities that have owned or own a structure located within

the State of Minnesota that contains Siding. The proposed class includes,

without limitation, all such persons or entities who contacted James Hardie

or its representatives about their James Hardie Siding and were denied or

partially denied warranty coverage for failure of the James Hardie Siding

based on a claim that stained products were not covered by the warranty or
that other alleged warranty limitations applied.

14
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59.  Plaintiff specifically excludes James Hardie or its related entities from the
proposed class, all subsidiaries or affiliates of James Hardie, any entity in which James
Hardie has a controlling interest, and any and all of James Hardie’s employees, affiliates,
legal representatives, heirs, successors, or assignees.

60.  Plaintiff also specifically excludes from the Class any person or entity that
has previously commenced and concluded a lawsuit against James Hardie arising out of
the subject matter of this lawsuit.

61.  Plaintiff also specifically excludes from the class the Judge assigned to this
case and any member of the Judge’s immediate family.

62.  Plaintiff specifically includes the claims of all persons or entitles, like
insurance companies, that have paid for the repair, replacement, and/or damage caused by
prematurely-failed James Hardie Siding.

B. James Hardie

63. Defendant James Hardie Building Products, Inc. is a Nevada corporation
with its principal place of business in California. James Hardie is a leading manufacturer
of building materials.

64. James Hardie sells Siding throughout the United States, including in this
District.

65. Upon information and belief, customer complaints and warranty claims

made regarding James Hardie Siding are processed in California.

15
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66.  Upon information and belief, all marketing of James Hardie Siding in the
United States, including distribution of advertising as well as marketing and promotional
materials, has been managed by offices in California.

JURISDICTION AND VENUE

67. Defendant James Hardie conducts substantial business in this District,
including but not limited to the marketing and sale of Siding. This Court has jurisdiction
over James Hardie because it has intentionally availed itself to the markets and laws of
the State of Minnesota.

68.  Jurisdiction is proper in this Court pursuant to 28 U.S.C. § 1332(d) because
the vast majority of class members are citizens of a state different from the home state of
Defendants, and, Defendant has averred in motion papers removing this action to this
Court that the amount in controversy exceeds Five Million Dollars ($5,000,000.00).

69. Venue is proper in this District pursuant to 28 U.S.C. § 1391, et seq.
because a substantial part of property that is the subject of the action is situated in this
District and because a substantial part of the events or omissions giving rise to the claim
occurred here.

FIRST CAUSE OF ACTION
(Breach of Express Warranty)
70.  Plaintiff incorporates by reference each of the allegations contained in the

preceding paragraphs of this Complaint.

16
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71.  Defendant marketed and sold its Siding into the stream of commerce with
the intent that the Siding would be purchased by Plaintiff or Plaintiff’s contractors and
subcontractors.

72.  Defendant expressly warranted that its Siding is well-suited as an outdoor
siding material for a period of at least 50 years. Defendant’s representatives through its
written warranties regarding the durability and quality of the Siding created express
warranties which became part of the basis of the bargain Plaintiff entered into when they
purchased the Siding.

73.  Express warranties created by James Hardie go beyond the limited
warranties James Hardie relies upon. James Hardie also creates express warranties by the
Siding’s brochures and marketing materials.

74.  Defendant expressly warranted that the structural integrity of the Siding
purchased by Plaintiff would last at least 50 years.

75.  Defendant breached its express warranties to Plaintiff in that Defendant’s
Siding did not, and does not, maintain its structural integrity and perform as promised.
Defendant’s Siding cracks, splits, warps, discolors, falls off the structure, deteriorates
prematurely, and otherwise does not perform as warranted by Defendant. The failure of
the Siding has resulted in water penetrating Plaintiff’s building and causing damage to
other building components.

76.  Defendant’s warranties fail their essential purpose because they purport to
warrant that the Siding will be free from structural breakdown for at least 50 years when,

in fact, Defendant’s Siding falls far short of the applicable warranty period.

17
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77.  Moreover, because the warranties purport to limit Plaintiff’s recovery to
replacement of the Siding piece by piece, with replacement labor not included,
Defendant’s warranties are woefully inadequate to repair and replace failed siding, let
alone any damage suffered to the underlying structure due to the inadequate protection
provided by the product. The remedies available in Defendant’s warranties are limited to
such an extent that they do not provide a minimum adequate remedy.

78.  The limitations on remedies and the exclusions in Defendant’s warranties
are unconscionable and unenforceable.

79.  Defendant has denied or failed to pay the full fees and costs associated with
replacing the Siding.

80.  As a result of Defendant’s breach of its express warranties, Plaintiff has
suffered actual damages in that she purchased and installed an exterior siding product that
is defective and that has failed or is failing prematurely due to moisture penetration and
porosity problems. This failure has required and will require Plaintiff to incur significant
expense in repairing or replacing its siding.

81.  Plaintiff and the class demand judgment against Defendant for an amount
in excess of $5,000,000.00.

SECOND CAUSE OF ACTION
(Breach of Implied Warranties of Merchantability
and Fitness for a Particular Purpose)
82.  Plaintiff incorporates by reference each of the allegations contained in all of

the preceding paragraphs of this Complaint.

18
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83. At all times mentioned herein, Defendant manufactured or supplied James
Hardie Siding, and prior to the time said Siding was purchased by Plaintiff or her
contractors, Defendant impliedly warranted to Plaintiff, and to Plaintiff’s agents, that the
product was of merchantable quality and fit for the use for which it was intended.

84.  Plaintiff and Plaintiff’s agents relied on the skill and judgment of the
Defendant in using the Siding for application as a long-lasting product to protect the
interior of the building from outside elements and to be a low-maintenance alternative to
wood sidings.

85.  The product was unfit for its intended use and it was not of merchantable
quality, as warranted by Defendant, in that it had propensities to break down and fail to
perform and protect, to maintain its color, or to hold its form when put to its normal
intended use. The Siding caused Plaintiff to sustain damages as herein alleged.

86.  The product was similarly unfit for its particular purpose. James Hardie
distributed, marketed, and sold the Siding in cold-weather climates. James Hardie knew,
or should have known, that its Siding would be subjected to sub-zero temperatures, snow,
wind, and sleet, and that the Siding would be subjected to freeze-thaw cycles for a
substantial period of each year.

87.  After Plaintiff was made aware of Plaintiff’s damages as a result of the
aforesaid product, notice was duly given to Defendant or Defendant’s agents of the

breach of said warranty.

19
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88.  James Hardie failed to provide adequate remedy and added additional terms
to the warranties which independently cause the purported warranty to fail its essential
purpose, thereby permitting remedy under implied warranties.

89.  As a direct and proximate result of the breach of said warranties, Plaintiff
and the class have suffered and will continue to suffer loss as alleged herein in an amount
to be determined at trial in excess of $5,000,000.00.

THIRD CAUSE OF ACTION
(Unlawful Trade Practices)

90. Plaintiff incorporates by reference the allegations contained in the
foregoing paragraphs of this Complaint.

91. Defendant is a manufacturer, marketer, seller, and distributor of Siding.

92.  Plantiff is protected by these statutes as she purchased James Hardie
Siding for her home in Minnesota.

93.  Minnesota Statute § 325D.13 provides that, “no person shall, in connection
with the sale of merchandise, knowingly misrepresent, directly or indirectly, the true

b

quality, ingredients or origin of such merchandise.” Consumer protection laws of other
states make similar conduct unlawful.

94. By engaging in the conduct described herein, James Hardie violated and
continues to violate Minn. Stat. § 325D.13 and the similar laws of other states.

95.  Minnesota Statute § 325D.44, subd. 1, provides in part:

a person engages in a deceptive trade practice when, in the course of
business, vocation, or occupation, the person:

* %k 3k

20
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(5) represents that goods or services have...characteristics, ingredients,
uses, benefits, . . . that they do not have . . .

(7) represents that goods or services are of a particular standard, quality, or
grade, . . . if they are of another . . .

(13) engages in any other conduct which similarly creates a likelihood of
confusion or of misunderstanding.

Consumer protection laws of other states make similar conduct unlawful.

96.  Where, as here, Plaintiff’s claims inure to the public benefit, Minnesota’s
private-attorney general statute, Minn. Stat. § 8.31, subd. 3a, allows individuals who have
been injured through a violation of these consumer-protection statutes to bring a civil
action and recover damages, together with costs and disbursements, including reasonable
attorney’s fees.

97.  Defendant used and employed unfair methods of competition and/or unfair
or deceptive acts or practices including, but not limited to the following:

a. Representing that goods have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities that they do not
have or that person has sponsorship, approval, status, affiliation or
connection that he does not have;

b. Representing that goods or services are of a particular
standard, quality, or grade or that goods are of a particular style or model, if
they are of another;

c. Engaging in other fraudulent or deceptive conduct which

created the likelihood of confusion or of misunderstanding; and

21
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d. Utilizing misrepresentations, knowing omissions, and other
sharp business practices to mislead or create a misleading impression
regarding the integrity, durability, longevity, and warranty of its Siding.

98.  Defendant knew or should have known that its Siding was defective, would
fail prematurely, was not suitable for use as an exterior Siding product, and otherwise
was not as warranted and represented by Defendant.

99. Defendant’s misrepresentations, concealment, omissions, and other
deceptive conduct were likely to deceive and cause misunderstanding and is associated
with Plaintiff being deceived about the suitability of James Hardie’s Siding for use as a
long-lasting exterior building product that would be backed by warranties of up to 50
years, indicating the expected useful life of the Siding.

100. Defendant intended that Plaintiff and Plaintiff’s representatives and
contractors would rely on Defendant’s misrepresentations, concealment, warranties,
deceptions, and/or omissions regarding the suitability, durability, and useful life of its
defective Siding.

101. James Hardie’s conduct and omissions described herein repeatedly
occurred in James Hardie’s trade or business and were capable of deceiving a substantial
portion of the consuming public.

102. The facts concealed or not disclosed by James Hardie are material facts in
that Plaintiff and any reasonable consumer would have considered in deciding whether to
purchase the Siding or purchase a structure constructed with the Siding. Had Plaintiff

known the Siding was defective and would fail prematurely she would not have
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purchased the Siding or she would have either negotiated additional warranty coverage,
negotiated a lower price to reflect the risk, or simply avoided the risk altogether by
purchasing different siding.

103. Defendant intended that Plaintiff would rely on the deception by purchasing
its siding, unaware of the undisclosed material facts. This conduct constitutes consumer
fraud.

104. James Hardie’s unlawful conduct is continuing, with no indication that
James Hardie will cease.

105. Plaintiff has suffered actual, ascertainable losses and damages by virtue of
having purchased defective Siding.

106. James Hardie has similarly violated the unlawful Trade Practices Acts of
the various states including, but not limited to, California, and these states allow for
statutory damages.

107. As a direct and proximate result of James Hardie’s violations of the Unfair
Trade Practices and Consumer Protection laws as set forth above, Plaintiff seeks
injunctive or declaratory relief including, but not limited to, the replacement of all siding,
remediating the damage done to other property, and prohibiting Defendant from not
honoring the expectation of a 50-year useful life and, for California, all other damages

available by statute and law.
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FOURTH CAUSE OF ACTION
(False Advertising)

108. Plaintiff incorporates by reference each of the allegations contained in the
preceding paragraphs of this Complaint.

109. Minnesota’s False Statement in Advertising Act (“FSAA”), Minn. Stat.
§ 325F.67, provides a cause of action to “any person, firm, corporation, or association”
who purchases goods or services through advertising which “contains any material
assertion, representation, or statement of fact which is untrue, deceptive, or misleading.”
Consumer protection laws of other states make similar conduct unlawful.

110. Where, as here, plaintiffs’ claims inure to the public benefit, Minnesota’s
private-attorney general statute, Minn. Stat. § 8.31, subdiv. 3a, allows individuals who
have been injured through a violation of the FSAA to bring a civil action and recover
damages, together with costs and disbursements, including reasonable attorney’s fees.

111. By engaging in the conduct herein, James Hardie violated and continues to
violate Minn. Stat. § 325F.67 and the similar laws of other states.

112. James Hardie’s misrepresentations, knowing omissions, and use of other
sharp business practices include, by way of example:

a. James Hardie’s fraudulent, misleading, and deceptive statements
relating to the true characteristics, standards, quality, and grade of the Siding;

b. James Hardie’s fraud and misrepresentations by omission, of
information about the defective nature of the Siding, the improper design of the

Siding, and James Hardie’s knowledge of those defects; and
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c. James Hardie’s concealment of the true nature of its defective

Siding.

113. James Hardie and its agents and distributors also made untrue, deceptive,
and misleading assertions and representations about the Siding by making and repeating
the various statements about the alleged quality of the Siding referenced herein.

114. As aresult of James Hardie’s conduct, Plaintiff has suffered actual damages
in that she has purchased and installed the Siding on her structure. There is an
association between James Hardie’s acts and omissions as alleged herein and the
damages suffered by Plaintiff.

115. As a result of James Hardie’s untrue, deceptive, and misleading assertions
and representations about the Siding, Plaintiff has and will continue to suffer damages
that include not only the full cost to replace the Siding, but also include, without
limitation, consequential and incidental damages.

116. James Hardie has similarly violated the consumer-protection statutes of the
various states including, but not limited to, California.

117. Plaintiff and the class have been damaged in an amount in excess of
$5,000,000.00.

FIFTH CAUSE OF ACTION
(Negligence)

118. Plaintiff incorporates by reference each of the allegations contained in the

preceding paragraphs of this Complaint.
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119. Defendant had a duty to Plaintiff to exercise reasonable and ordinary care
in the formulation, testing, design, manufacture, and marketing of the Siding.

120. Defendant breached its duty to Plaintiff by designing, manufacturing,
advertising, marketing, and selling to Plaintiff a product that is defective and will fail
prematurely, and by failing to promptly remove the Siding from the marketplace or to
take other appropriate remedial action.

121. Defendant knew or should have known that the Siding was defective,
would fail prematurely, was not suitable for use as an exterior siding product, and
otherwise was not as warranted and represented by Defendant.

122. As a direct and proximate cause of Defendant’s negligence, Plaintiff has
suffered actual damages in that she purchased and installed on her building an exterior
siding product that is defective and unsafe and that fails prematurely due to water
absorption, porosity problems, moisture penetration and other inherent defects. The
defect causes damage to Plaintiff’s building, in addition to damage to the siding itself, by
allowing moisture to enter through the siding. These failures have caused and will
continue to cause Plaintiff to incur expenses repairing or replacing their siding as well as
the resultant progressive property damage.

123. Plaintiff and the class demand judgment against Defendant for an amount

in excess of $5,000,000.00.
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SIXTH CAUSE OF ACTION
(Negligent Failure to Warn)

124. Plaintiff incorporates by reference each of the allegations contained in the
preceding paragraphs of this Complaint.

125. As the manufacturer of a product, James Hardie had a duty to provide
instructions for the proper use of its Siding.

126. As the manufacturer of a product, James Hardie had a duty to instruct or
warn of foreseeable dangers inherent in the proper use of its product.

127. To the extent James Hardie claims in this lawsuit that the premature failure
of the Siding was a result of weather conditions related to wind, snow, cold, sleet, and
ice, James Hardie failed to instruct or warn of those characteristics or dangers and the use
of its Siding.

128. As a direct, proximate, and foreseeable result of James Hardie’s failure to
instruct or to warn, Plaintiff has and will continue to suffer damage.

129. As a result of James Hardie’s failure to instruct or warn, Plaintiff has
suffered actual damages in that she purchased and installed on her structure Siding that is
defective.

130. As aresult of James Hardie’s failure to instruct or warn, Plaintiff will suffer
damages that include not only the full cost to replace the Siding but also include, without

limitation, consequential and incidental damages.
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131. As a direct, proximate and foreseeable result of James Hardie’s failure to
instruct or to warn, Plaintiff and the class have sustained damages in excess of
$5,000,000.00.

SEVENTH CAUSE OF ACTION
(Unjust Enrichment)

132. Plaintiff incorporates by reference each of the allegations contained in the
preceding paragraphs of this Complaint.

133. Substantial benefits have been conferred on Defendant by Plaintiff and the
proposed class by purchasing James Hardie Siding, and Defendant has knowingly and
willingly accepted and enjoyed these benefits.

134. James Hardie either knew or should have known that the payments
rendered by Plaintiff were given and received with the expectation that the James Hardie
Siding would perform as represented and warranted. For James Hardie to retain the
benefit of the payments under these circumstances is inequitable.

135. Defendant’s acceptance and retention of these benefits under the
circumstances make it inequitable for Defendant to retain the benefit without payment of
the value to the Plaintiff.

136. Plaintiff is entitled to recover from Defendant all amounts wrongfully
collected and improperly retained by Defendant, plus interest thereon.

137. As a direct and proximate result of James Hardie’s wrongful conduct and

unjust enrichment, Plaintiff and the class are entitled to damages in excess of $5,000,000.
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ESTOPPEL FROM PLEADING THE STATUTE OF LIMITATIONS

138. James Hardie knew or reasonably should have known the Siding was
defective prior to the time of sale, and intentionally concealed that material information
and the truth concerning their product from Plaintiff and the general public, while
continually marketing the Siding as a dependable product.

139. Defendant affirmatively represented to Plaintiff and members of the
proposed class that its Siding carried a 50-year transferrable warranty. The industry and
consumers recognize the warranty nomenclature as having meaning as a product that will
last at least 50 years.

140. Defendant’s acts of fraudulent concealment also include, but are not limited
to, failing to disclose that its Siding was defectively manufactured and would deteriorate
in less than its expected lifetime, leading to damage to the very structures the Siding was
purchased to protect.

141. Because the defects in the Siding are latent and not detectable until
manifestation, Plaintiff was not reasonably able to discover her Siding was defective and
unreliable until after installation, despite her exercise of due diligence.

142. Plaintiff had no reasonable way to discover this defect until shortly before
Plaintiff filed this complaint.

143. Defendant had a duty to disclose that its Siding was defective, unreliable,

and inherently flawed in its design and/or manufacture.
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144. Defendant is equitably estopped from asserting a statute-of-limitations
defense based upon Plaintiff’s and putative class members’ reliance on the
representations that Defendant or its agents would repair problems with its Siding.

145. Defendant is further estopped from asserting a statute-of-limitations
defense because Plaintiff and putative class members relied upon Defendant’s or
Defendant’s agents’ misrepresentation as to the source of the problem and the party
responsible for causing or correcting the problems.

146. Estoppel from asserting a statute-of-limitations defense is further supported
by the need for Plaintiff and members of the putative class to wait and see whether the
supposed fixes of Defendant or its agents would remedy the problem.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, prays for relief against James Hardie as follows:

1. an award of money damages in an amount in excess of $5,000,000.00;

2. the award of all statutory damages including, but not limited to, attorney’s
fees, costs, and disbursements;

3. to certify a class;

4. to enjoin James Hardie from engaging in any further conduct in violation of
statute;

5. to enjoin James Hardie from denying Plaintiff’s claims for full
reimbursement of its damages;

6. declaring the rights and obligations of the parties as prayed for; and

7. such other and further relief the Court deems just and equitable.
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DEMAND FOR JURY TRIAL

Plaintiff demands a trial by jury of any and all issues in this action so triable.
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Dated:May 16, 2011

LOCKRIDGE GRINDAL NAUEN P.L.L.P.

/s Robert K. Shelquist

Robert K. Shelquist, Atty. No. 21310X
Elizabeth R. Odette, At. No. 340698

Eric N. Linsk, Atty. No. 0388827

100 Washington Avenue South, Suite 2200
Minneapolis, MN 55401

Telephone: 612.339.6900

Facsimile: 612.339.0981

Michael A. McShane
AUDET & PARTNERS, LLP
221 Main Street, Suite 106
San Francisco, CA 94105
Telephone: 415.982.1776
Facsimile: 415.576.1776

Charles J. LaDuca

CUNEO GILBERT & LADUCA, LLP
507 C Street NE

Washington, D.C. 20002
Telephone: 202.789.3960
Facsimile: 202.789.1813

Charles E. Schaffer

Levin Fishbein Sedran &erman
510 Walnut Street, Suite 500
Philadelphia, PA 19106
Telephone: 215.592.1500
Facsimile: 215.592.4663

/s Shawn J. Wanta :

Clayton D. Halunen, Atty. No. 219721
Shawn WantaAtty. No. 0389164
HALUNEN & ASSOCIATES

1650 IDS Center

80 S 8th Stree

Minneapolis, MN 55402

Telephone: 612.605.4098

Facsimile: 612.605.4099
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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
HEIDI PICHT,
Plaintiff, Civil Action No. 11-cv-958-MJD-LIB
v. AMENDED
CLASS ACTION COMPLAINT
JAMES HARDIE BUILDING AND
PRODUCTS, INC.,, JURY DEMAND
Defendant.
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